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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
NORTHERN DI VI SI ON
BRI AN SURDYKE,
Pl aintiff,
V. No. 4:05-CVv-784 (CEJ)

LARRY CRAWCRD, et al .,

N N N N’ N N N N N

Def endant s.

VEMORANDUM AND ORDER

This matter is before the Court on the notion of defendants
Steve Long and Janes Purkett for summary judgnent and plaintiff’s
cross-notion for sunmary judgnent. The issues are fully briefed.

Plaintiff Brian Surdyke brings this action pursuant to 42
U S C 81983, claimng violation of his right to free speech under
the First Anmendnent. The plaintiff alleges that the violation
occurred while he was incarcerated at the Eastern Reception
Di agnostic and Correctional Center (“ERDCC’) in Bonne Terre,
M ssouri . Def endant Long is the assistant director and zone
di rector of the ERDCC and defendant Purkett is its superintendent.

Plaintiff all eges that defendants, acting pursuant to M ssouri
Departnent of Corrections (“DOC’) policy, denied his receipt of a
book that was purchased for him as a gift and that was mailed
directly to himby the vendor. Defendants contend that the policy
is reasonably related to | egitimate penol ogi cal interests and does
not violate plaintiff’'s First Amendnent rights. Defendants also
assert that they are protected by the doctrines of respondeat

superior and qualified imunity. Finally, defendants argue that
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this action should be dism ssed because plaintiff has failed to
exhaust his adm nistrative renedies.

| . Background

In 2004, the M ssouri Departnent of Corrections (MDOC) had in
ef fect procedures governing i nmates’ recei pt of mail and property.
Procedure | S22-1.2 established two neans by which an i nmate coul d
obtain itens on his authorized property list: he could purchase the
itemfromthe prison canteen or, if the itemwas not available in
t he canteen, he could submt a request to purchase the itemfroman
approved commerci al vendor. The procedure required that the i nnate
pay for the itemfromhis prison account, and that the itembe sent
directly fromthe approved vendor. The procedure further provided
that “[t]he item nust be new and in original packagi ng” and that
“the return address on all packages nust clearly establish the
package source as the vendor as should the wapping of the itens
within.” 1S22-1.2(F)(2)(d) and (e). The effect of the procedures
was to prohibit inmates fromreceiving itens sent to themdirectly
by their famlies.

Al packages sent to inmates were first inspected by a
property officer who would determ ne whether or not the item was
al | owabl e under the procedures. |f was determ ned that the package
does not conply with the procedures, delivery woul d be wi thheld and
the inmate would be given notice. The inmate could either
chal | enge the determ nati on t hrough the gri evance procedure or nake

arrangenments for the items return or disposal
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According to Terry Moore, the director of the M ssouri
Division of Adult Institutions, the MDOC procedures are designed
t o:

(1) ensure prison staff that inmates are only purchasi ng
items they are allowed to have in their possession;

(2) ensure that the itens are being sent from a
| egiti mate source;

(3) prevent contraband fromentering the prison; and

(4) prevent an inmate fromhaving another inmate’' s fam |y

send itens to him as paynent for his fellow inmate’s

debt .

On Decenber 16, 2004, plaintiff was notified by ERDCC staff
that he had received a book that he was not authorized to keep
The book had been purchased by plaintiff’s stepnother and nmailed to
plaintiff directly from Amazon. com The “Unaut horized Property
Notice” informed plaintiff that he could not keep the book because
it had cone froman unaut hori zed vendor and because he had not paid
for it fromhis account. The notice gave plaintiff a deadline of
February 15, 2005, by which to dispose of the item either by
donating it tothe institution or by mailing it, at his expense, to
an address of his choice.

Plaintiff filed an Informal Resolution Request (“IRR’) on
Decenber 21, 2004, asserting that he had a right under the First
Amendnent to receive free and gift publications. On Decenber 30,
2004, d arence Hamin, a housing unit caseworker, responded to the
IRR In the response, Hamlin wote that plaintiff was allowed to
make purchases only from approved vendors and only by using noney

taken from his account, and that plaintiff was not allowed to
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receive free itenms (i.e., the book from Amazon.com from outside
sources. Hamlin gave plaintiff the option of sending the book out
of theinstitution at plaintiff’s own expense, sendi ng t he book out
on a visiting day, or allowing the institution to dispose of the
item

Plaintiff next filed a grievance agai nst defendant Purkett,
Ham in and nenbers of the ERDCC mail room Purkett responded
stating that the actions of the mail roomstaff were in conpliance
with DOC policies. Def endant Purkett referred plaintiff to
Procedure | S13-1.1 which provides, in part, “All packages received
for delivery to offenders nust be from an approved vendor.” He
also wote in the response that plaintiff’s book would be held
whil e the grievance procedure was pendi ng.

Plaintiff appeal ed the denial of his grievance, arguing again
that the prison staff’'s actions violated his First Amendnent
rights. Plaintiff again sought receipt of the book as a renedy.
Def endant Long responded to plaintiff’s grievance appeal on March
16, 2005. In denying plaintiff’s appeal, Long wote:

Per 1S22-1.2, O fender Property Control, the of fender may

purchase itens | isted on the authorized property |list not
sold in the canteen from an approved commercial vender

[ sic]. The only exception is magazines and newspaper
subscriptions, which my be purchased by famly or
friends. This book was not purchased by you in

accordance with 1S22-1.2 therefore it will not be given
to you. You are required to send the book out of the
institution through a visit or mail it out (at your
expense), or have it disposed of.
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In the instant action, plaintiff contends that no penol ogi cal
interest is served by denying himaccess to the book. He seeks a
declaratory judgnent that the policies relied upon by defendants
violate the First Amendnent, an injunction requiring the DOCto re-
wite the policies. Finally, plaintiff seeks conpensatory and
puni tive damages. Because plaintiff believes that the book has now
been destroyed by ERDCC officials, he no |l onger seeks its return.

1. Legal Standard

Rul e 56(c) of the Federal Rules of C vil Procedure provides
that summary judgnent shall be entered “if the pleadings, deposi-
tions, answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, showthat there is no genui ne i ssue as
to any material fact and that the noving party is entitled to a
judgnment as a matter of law.” In ruling on a notion for summary
judgnent the court is required to viewthe facts in the |ight nost
favorable to the non-noving party and nust give that party the
benefit of all reasonable inferences to be drawn fromthe underly-

ing facts. Agristor Leasing v. Farrow, 826 F.2d 732, 734 (8th Gr.

1987) . The noving party bears the burden of show ng both the
absence of a genuine issue of material fact and its entitlenment to

judgnent as a matter of law. Anderson v. Liberty Lobby, Inc., 477

U S 242 (1986); Matsushita Electric Industrial Co. v. Zenith Radio

Corp., 475 U. S. 574, 586-587 (1986); Fed. R Civ. P. 56(c). Once
the noving party has net its burden, the non-noving party may not
rest on the allegations of his pleadings but nust set forth

specific facts, by affidavit or other evidence, showing that a
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genuine issue of material fact exists. Fed. R GCv. P. 56(e).
Rul e 56(c) “mandates the entry of summary judgnent, after adequate
time for discovery and upon notion, against a party who fails to
make a showi ng sufficient to establish the exi stence of an el enent
essential to that party’s case, and on which that party will bear

the burden of proof at trial.” Celotex Corporationv. Ctrate, 477

U.S. 317, 322 (1986).

I11. Discussion

Def endants argue that plaintiff failed to fully exhaust his
admnistrative renedies and therefore his conplaint should be
dism ssed with prejudice. Def endants contend that, because
plaintiff failed to name defendant Long in his grievances, his

clainms against Long nust be dismssed, relying on Dashley v.

Correctional Medical Services, Inc., 345 F. Supp. 2d 1018, 1024 (E. D.

Mo. 2004). Def endants assert that, because plaintiff did not
exhaust his admnistrative renedies as to Long, the entire
conplaint nust be dismssed under 42 U S.C. 8 1997e(a), which
requires total exhaustion of all avail able adm nistrative renedi es.

Def endants’ argunent is precluded by a recent decision of the

United States Suprenme Court. In Jones v. Bock, us __ , 127

S. . 910, 922 (Jan. 22, 2007), the Court stated that “nothing in
the statute inposes a ‘nane all defendants’ requirenent.” The
Suprene Court specifically overruled the Sixth Crcuit Court of
Appeal s decision relied upon in Dashl ey.

The Court finds that plaintiff adequately exhausted his

admnistrative renmedies prior to filing the present action.
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Plaintiff filed an IRR, conplete with a description of his First
Amendnent claim His grievance formlikew se described his clains
and specifically named the ERDCC superintendent (Purkett) and
menbers of the mail room H's grievance was deni ed by defendant
Purkett and his subsequent appeal was denied by defendant Long.
Plaintiff foll owed the necessary steps to put defendants on notice
of his clains.

The Court wll now turn to whether summary judgnent is
appropriate on plaintiff’s claimthat defendants, by refusing to
deliver the book to plaintiff, violated the First Anendnent. Here,
t he undi sputed facts show that prison policy prohibited plaintiff
from receiving packages from non-approved vendors. Plaintiff
admtted in his deposition that he was famliar with the policy.
It is further undisputed that the book was shipped directly to
plaintiff from Amazon.com which was not an approved vendor.!?
Finally, plaintiff admts that he was famliar with the list of
approved vendors. The question is whether the policy conforns to
constitutional requirenents. This is purely a | egal question, and

the issue is therefore appropriate for summary judgnent.

Prison inmates retain First Anmendnent rights. See Davis v.

Norris, 249 F.3d 800 (8th G r. 2001). | ndeed, “prisoners’ First

Plaintiff clains that Amazon.com nerged with either
Wal denbooks or Barnes & Noble, both approved vendors. Therefore,
plaintiff believes that Amazon.com woul d be an approved vendor.
However, plaintiff admts that this nmerger, if it occurred, took
pl ace after the incident in question in this matter. Therefore,
there is no dispute that, at the tine plaintiff received the book
Amazon. com was not an approved vendor.

-7-



Case: 4:05-cv-00784-CEJ Doc. #: 32 Filed: 08/27/07 Page: 8 of 10 PagelD #: <pagelD>

Amendnent rights enconpass the right to be free from certain
interference with mail correspondence.” |d. at 801. However, such
rights “may be circunscribed if legitimte penol ogical objectives
out wei gh preservation of [the] rights.” 1d. |In balancing these
sonetinmes conpeting concerns, consideration is given to several
factors: (a) whether there is a valid and rational connection
between the prison regulation and the legitimte governnent
interest used to justify it; (b) whether alternate neans of
exercising the right remain open; (c) what inpact accomrpdati on of
the right would have on prison guards and other inmates; and (d)
whet her alternative nmeans by which the prison could serve its
interests without infringing on constitutional rights. Turney v.
Safley, 482 U S 78, 89-91 (1987). However, a court cannot
“substitute [its] judgnent on difficult and sensitive matters of
institutional admnistration for the determ nations of those

charged with the form dable task of running a prison.” O Lone v.

Estate of Shabazz, 482 U. S. 342, 352 (1987).

The Court concl udes that the policy prohibiting packages from
non-approved vendors is reasonably related to legitinate
penol ogi cal interests. As enunciated by the director of the
M ssouri Division of Adult Institutions, the policy helps prison
staff ensure that the itens being purchased and sent to i nmates are
in fact itens that inmates are permtted to have. It also hel ps
ensure that packages are comng from a legitimte source, thus

decreasi ng the chance that the package may contai n contraband.



Case: 4:05-cv-00784-CEJ Doc. #: 32 Filed: 08/27/07 Page: 9 of 10 PagelD #: <pagelD>

Moreover, plaintiff had an alternative nmeans of obtaining the
book in question: he could have purchased it from one of the
approved book vendors. The policy did not prohibit plaintiff from
obtaining the book in question, nor did it seek to prevent
plaintiff fromhaving access to its contents. Instead, the policy
merely regulated the manner in which plaintiff could obtain the
book.

Wiile the prison may al so have alternative nmeans of serving
its interests, it is unlikely that any alternatives would i npose a
lighter burden on the inmates’ constitutional rights than the
approved vendor rule. This policy allows prison officials to
easily keep track of the items comng into the institution.
Wthout a list of approved and trusted vendors, packages sent to
i nmat es woul d be suspect. The factors outlined in Turney |ead the
Court to the conclusion that the approved vendor policy does not
violate plaintiff’s right to free speech under the First Arendnent.

The plaintiff contends that the policy’'s requirenment that
inmates pay for nerchandise from their prison accounts itens
received is al so unconstitutional. However, because the book cane
froman unapproved vendor, plaintiff was not entitled to receive it
regardl ess of who paid for it. Thus, plaintiff’s argunent on this
point is irrelevant.

Finally, deposition testinony reveals that plaintiff has been
transferred to the Algoa Correctional Center; plaintiff does not
assert that the same policies are in place there. “[A]ln inmate’s

claims for declaratory and injunctive relief to inprove prison
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conditions [are] noot when he [is] transferred to another facility

and...no |longer subject to those conditions.” Smth v. Hundl ey,
190 F. 3d 852, 855 (8th Gr. 1999). Thus, plaintiff’s requests for
declaratory and injunctive relief are noot.

Accordi ngly,

I T IS HEREBY ORDERED that defendants’ notion for summary
j udgnent [#26] is granted.

I T IS FURTHER ORDERED that plaintiff’s cross-notion for

summary judgnent [#30] is denied.

=
@ﬁ{%‘?‘. TAKS

UNI TED STATES DI'STRI CT JUDGE

Dated this 27th day of August, 2007.
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